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urban center or another appears to be a matter of necessity to
accomplish a complete division of the country rather than a
decision based upon a strong commercial association with a
single city.¥ The Commission should provide flexibility in
the PCS licensing process to allow areas, such as rural
counties, to be disassociated from the MTAs and BTAs so as to
allow local service providers an opportunity to purchase
license rights for such areas.

4. The partitioning concept need not interfere with the
Commission’s plans to auction PCS license rights on the basis
of MTAs and BTAs. It is reasonable to expect that two or more
companies with interest in distinct portions of an MTA or BTA
could form a bidding consortium with a plan to divide the
market area in a manner permitted by the Commission. A
successful consortium would detail the partitioning plah in
its post-auction supplemental application, in like manner to
the filing of settlement agreements by cellular tentative

selectees for the RSAs.

¥ For example, Elko County, Nevada is a county of 17,135
square miles which is associated with the Reno, Nevada BTA
(No. 372). However, the northeastern quarter of the county is
more distant from Reno than it is from each of three other
urban centers which form the core of three separate BTAs:
Boise, Twin Falls and Salt Lake City. It is obvious fallacy
to consider all of Elko County as a county most influenced for
commercial purposes by Reno, and it is apparent that the
system of grouping rural counties with a single urban center

is based upon statistical averaging. A similar situation
arises with many large rural counties. See, as further
examples, Inyo County, California which is associated with

the Los Angeles BTA, and Lincoln County, Montana which is
associated with the Spokane, Washington BTA, despite vast
separation from the city.
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5. Partit:_ioning coﬁld also occur after the issuance of
an initial license. The Conmission has a well established
procedure for processing of *partial assignment of license*
applications whj.ch allows a licensee to assign the license for
a portion of its facilities. That procedure could be adapted
to prd\fide for ;assigtment of the license rights to certain
counties in an ﬁTA or BTA, even if PCS facilities are not yet
constructed in the area, thereby allowing the Commission to
review the qualifications of the assignee and pass upon the
partitioning plan. The Commission should accommodate such
partial assignments as a means to expedite the availability of
PCS throughout the MTA or BTA, and to further the
opportunities of rural telephone companies, -small businesses
and minorities (i.e., the designated entities) for
participation in the offering of PCS in a competitive bidding
environment .¥

6. In the cellular marketplace, it has been shown that
partitioning and separate responsibility for a discrete local

market area has produced the desired results - service to that

£ In the event the Commission adopts anti-trafficking rules
applicable to PCS 1licenses acquired through competitive
bidding, the parties to a partial assignment of license
application should be permitted to demonstrate that the
principal purpose of the sale is not for enrichment of the
assignor. The parties could be required to disclose, for in
camera inspection, the agreement covering the transaction and
certify that the consideration for the area to be assigned is
proportional to the price paid by the assignor for the rights
to the entire area. Of course, if there are no anti-
trafficking rules adopted or if the assignor’s holding period
for the license has passed, there would be no need for the
Commission to review the financial aspects of the transaction.
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area. Local 1licensees are uniquely responsible to the
community or communities which they serve. In rural areas in
particular, locally based telecommunications entities are
service oriented and have an incentive to expand service as
widely as possible within those commﬁ.riities. For PCS
licens—i'ng as well, the public will benefit if the Cplhmission
allows for partitioning and separate licensing of areas within
the MTAs and BTAs.

II. The Commission Should Reconsider the Construction

Requirements for PCS, but if Retained, the Licensees
of Partitioned Areas Should Mot be Prejudiced by a

Failure of Comstruction in Another Partitioned Area

7. In its Second R&0 the Commission established
construction (or coverage) requirements to ensure that PCS
spectrum is utilized effectively. It required broadband PCS
licensees to offer service to one-third of the population in
a market area within five years, two-thirds w1t1un seven
years, and ninety per cent within ten years.l’ Petitioners
have serious concerns about the practicality of enforcement of
the current broadband PCS construction requirements. First,
there is no objective standard for ascertaining the reliable
service area of a PCS system. It appears that the new Section
99.206_ of the rules is vague and unenforceable insofar as it
requires a licensee to “"...serve with a signal level

sufficient to provide adequate service..." to given population

Y gSee Second R&O at para. 134 and Section 99.206 of the
rules.
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levels at stated intervals of the license term.¥ Further,
even if an objective standard for ®adequate®" or reliable
service is developed, there will be considerable difficulty in
determining, and potential for reasonable dispute about, the
exact number of persons within a licensee’s service area.
While 1990 census population figures are readily available for
counties and incorporated areas, there is no published source
of population data for areas which are served in part by a PCS
facility. The draconian penalty of license forfeiture could
not properly be imposed without absolute certainty that a
licensee failed to serve the required percentage of the area’s
population.

8. Petitioners submit that a more appropriate and
administratively feasible means of discouraging the
warehousing of PCS frequencies is to borrow the successful
model of the cellular fill-in period. Any area not served by
a cellular licensee within five years after issuance of the
initial construction permit is available to unserved area
applicants. A five-year fill-in period for PCS may be
unreasonably short, given the questions which presently abound
concerning the availability of PCS equipment. However, the
concept that the area left unserved is the area for which a

license is forfeited is more equitable to the licensee and

enforceable by the Commission than the current population

& fThe Second R&0 states that licensees will be allowed "...to
individually determine an appropriate field strength for
reliable service in the PCS system." (fn. 106 which refers
also to fn. 130)



coverage requirement.¥

9. The Commission should permit the licensee of a
partitioned area to construct PC8 facilities and retain the
license for its own area even if the licensee in another
partitioned axea of the same MTA or BTA fails to meet
construction requirements. Any penalty of license forfeiture
should be imposed only upon the responsible party.

10. The curreht market-wide coverage requirements for
PCS do not foster the Commission‘’s goal of disseminating PCS
as widely as possible. 1In order to meet the current market
population-based coverage requirements, PCS licensees have an
incentive to first provide service to areas with the greatest
population density within the market. This would result in
éparsely populated, rural areas lagging behind in receiving
PCS service. Such a result can be averted if any population
or area coverage requirements conform to partitioned market
areas, rather than to the market area as a whole.

IXIXI. The Ownership Attribution Standard For
Cellular Licensees Is Unduly Restrictive

11. In the Second R&0O, the Commission acknowledged the
valuable role that cellular entities can play in the early

development of PCS. For that reason, it permitted cellular

8/

By changing from population coverage to area coverage in
order to discourage warehousing of PCS frequencies, the
Commission could avoid the possibility that partitioning plans
might be motivated by an intention to avoid a license
forfeiture, assuming that the Commission properly does not
hold the licensee of a partitioned area responsible for the
construction (or lack thereof) by another licensee in the same
MTA or BTA.
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licensees to seek PCS lié:enses outside of their service areas
without restriction. However, based on concerns of potehtial
anti-competitive behavior by incumbent cellular owners, the
Commission limited entities with a 20 per cent or greater
interest in a cellular system to 10 Mhz of PCS spectrum in any
BTA or ;ld'rA where the cellular system covers 10 per cent or
more of the BTA or MTA population.l® Ppetitioners submit
that the current ownership attribution standard, with the
population obstacle, unnecessarily restricts entities with
passive interests in cellular systems from participating in
PCS in their areas in a meaningful way. They respectfully
urge the Commission (1) to revise the ownership attribution
level to one based upon control of a cellular system in the
same service area, and (2) to increase the population limit to
20 per cent. This standard would satisfy the- Commission’s
objective of fostering PCS without undermining competition in
the wireless communications marketplace, and would therefore
better serve the public interest.

12. The purpose of the ownership attribution standard,
according to the Commission, is to prevent incumbent cellular
operators from exerting "undue market power®" in their service

'
areas. (Second R&0 at para. 107) The Commission proposes to
accomplish this by limiting participation in PCS by entities
with a non-controlling interest in a cellular system without

any evidence that they could use that interest to subvert

1%/ gsecond R&O at para. 107.
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competition in the PCS m%rket. Rather, it appears that the
basis for the Commission’s restrictive ownership test is
administrative convenience. (Second R&0 at para. 108)

13. It stands to reason that only an entity with a
controlling interest in a cellular license in its service
area, 'sérving a far more significant portion of the population
than 10 per cent, could potentially manipulate the PCS market
within that service area. Therefore, Petitioners urge the
Commission to adopt a threshold based upon control, rather
than an arbitrary percentage interest in a cellular iicensee
and to change the 10 percent population overlap standard to an
overlap standard of 20 percent or more of the PCS license area
population. Such a .change would satisfy the Commission’s dual
objectives of promoting PCS and preventing potentially anti-
competitive behavior.

14. Ironically, a low threshold ownership interest will
prevent entities with the experience and the infrastructure in
place from using both to introduce PCS into the market as
quickly as possible. Thus, the current ﬁhreshold will thwart
deployment of PCS to as much of the pﬁblic as possible as
quickly as possible, rather than facilifate service.

Iv. Conclusion

15. In order to promote the availability of PCS in urban
and rural areas alike, the Commission should provide for
partitioning of MTAs and BTAs into separately licensed areas.
Also, the present construction requirements for broadband PCS

should be revised to eliminate vague and difficult to enforce
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population coverage terms. If any construction requirements
are retainéd they should apply to each licensee in a market.
Basic fairness dictates that licensees should be subject to a
forfeiture of license rights only for that portion of their
area which is uot served in a reasonable period of time.

16. The @urrent ownership attribution standard unduly
restricts entiﬁies with minority interests in cellular
operations from developing PCS in their service areas. It is
in the public interest to allow cellular operators to
participate without restriction in PCS in their service area,
so long as they do not hold a controlling %§terest in the
ceilular system which could 1lead to ;nti-competitive
practices. A reasonable definition of control is actual
control of a cellular system licensee which serves 20 percent
or more of the PCS license area population.
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